
Hyndburn Borough Council – Report for Planning Committee 

 

Application for lawful Development Certificate - S192 Proposal 

 

Application Ref:    11/22/0135 

 

Application Address:   30 Epping Avenue, Altham BB5 5DR 

 

Date Received:   31st March 2022 

 

Valid Date:    31st March 2022 

 

Date Registered:    20th April 2022 

 

Date for Decision:   26th May 2022 

 

Date of Report:    21st August 2022  

 

Description of Proposal: Certificate of Lawful Use; Proposed: Use of dwellinghouse to 

provide permanent residential accommodation for a mother and child or (as the case may 

be) a child/ren and up to three resident adult carers. 

 

Description of site  

 

The application relates to a detached 3 bedroomed dwellinghouse in a residential area. The 

dwelling has a rear garden and a forecourt surfaced to provide 3 car parking spaces and 

otherwise laid to lawn grass. The application location plan is copied below for ease of 

reference.   

 

 
Application site 

 

 

Planning history (as relevant) 

 

The planning history shows that the land was developed for dwellinghouses under various 

planning permissions including 11/02/0334 granted 23rd October 2002. 

 



Procedural  

 

Planning law 

1. The planning law relevant to the application includes the following: 

The Town and Country Planning Act 1990 [‘TCPA 1990’]. 

The Town and Country Planning (Use Classes) Order 1987 (as amended in 2010 and 

otherwise) [‘UCO’]. 

 

Legal opinion 

2. In the light of both the concerns raised by local residents and the complexity of the 

issues raised when considered an application of this type, the Council has sought 

legal advice on this application and the matters that should rightly be taken into 

consideration.  This advice is considered to be privileged information.   

 

Government advice 

3. Relevant Government advice on the application of the UCO was contained in ODPM 

Circular 03/20051 but this has now been replaced by National Planning Practice 

Guidance (PPG).  The relevant section(s) of PPG will be referred to where 

appropriate.   

 

4. Section 192 (2) of TCPA1990 provides that if, on an application under that section, 

the Council is provided with information satisfying it that the new use described in the 

application would be lawful they should issue a certificate to that effect. In any other 

case the application should be refused. The onus is firmly on the applicant to 

demonstrate on the balance of probabilities that the proposed development would be 

lawful. 

 

5. The decision is to be based strictly on factual evidence, the planning status/history of 

the site and the relevant law or judicial authority applicable to the circumstances of 

the case. The planning merits of the proposed use applied for do not fall to be 

considered.  PPG advises as follows: 

 

A local planning authority needs to consider whether, on the facts of the case and 

relevant planning law, the specific matter is or would be lawful.  Planning merits are 

not relevant at any stage in this particular application or appeal process.   

 

In determining an application for a prospective development under section 192 a 

local planning authority needs to ask “if this proposed change of use had occurred, or 

if this proposed operation had commenced, on the application date, would it have 

been lawful for planning purposes?” 

 

Paragraph: 009 Reference ID: 17c-009-20140306, Revision date: 06 03 2014 

 
Note about consultations and representations 

6. Following on from 4 above: 

 There is not a legal requirement to carry out consultations.  

                                                           
1
 Reference to the circular will be made only as far as it is relevant to the context of the issue being 

considered.   

http://www.legislation.gov.uk/ukpga/1990/8/section/192


 In this application courtesy consultation has been carried out with LCC 

Highway Authority and with Altham Parish Council and the responses are set 

below in Appendix 1 at the foot of this report. 

 Representations have been received from residents of the area and those are 

addressed in Appendix 2.  

 Account may be taken of representations regarding legal and factual matters 

relating to land use planning.  

 No account should be taken of representations that are NOT regarding 

legal and factual matters relating to land use planning. 

 

The application 

7. The applicant seeks certification that the proposed use is in the same use class C3 

as the existing use, or, if not, whether the proposed use would not in any event 

comprise a material change of use; thereby, in either case not requiring the planning 

permission from the Council. 

 

8. There was extended discussion with the applicant about the ‘shorthand’ description 

of the proposed use during which the above use was given. There was then further 

discussion seeking precision and in an email dated 14th August 2022 the applicant 

stated that the proposed shift pattern for staff would be that the staff work 3 x 24 

hours shifts (including sleep in) with 4 days off or 4 x 24 hour shifts (including sleep 

in) with 3 days off.  The intention was that registration be sought from Ofsted for a 

standard children’s home for children age range from 5 to 12 years 

 

9. In considering this application, it is therefore necessary to consider two things: 

a. Whether the proposed use is in the same use class as the existing use, and, if 

not; 

b. Whether or not the proposed change of use would be “material”.  

 

Whether the proposed use is in the same use class as the existing use 

 

10. UCO provides under article 3 that where a building or other land is used for a 

purpose of any class specified in the Schedule, the use of that building or other land 

for any other purpose of the same class shall not be taken to involve development of 

the land. 

 

11. The Schedule to the UCO in Part C identifies: 

 

Class C2. Residential Institutions 

Use for the provision of residential accommodation and care to people in need of 

care (other than a use within Class C3 (dwelling houses)). [see paragraph 11 below 

for definition of “care”]   

Use as a hospital or nursing home. 

Use as a residential school, college or training centre. 

 

Class C3. Dwellinghouses 

Use as a dwellinghouse (whether or not as a sole or main residence) by – 

a)  a single person or by people to be regarded as forming a single household, 

or 



b) not more than six residents living together as a single household where care 

is provided for residents;.  

c) not more than six residents living together as a single household where no 

care is provided for residents (other than a use within Class C4).  

 

Article 2 of the UCO defines “care” as meaning: 

Personal care for people in need of such care by reason of old age, disablement, 

past or present dependence on alcohol or drugs or past or present mental disorder, 

and in class C2 also includes the personal care of children and medical care and 

treatment.   

 

Existing use 

12. The applicant states that the present lawful use of the premises is as a 

dwellinghouse Class C (a). The planning history shows that the building was built as 

a dwellinghouse when the wider area of land was developed for dwellinghouses 

under various planning permissions including 11/02/0334 granted 23rd October 2002. 

It is notes that the existing dwellinghouse has 3 bedrooms at first floor level. External 

inspection of the premises supports, by its external appearance and characteristics, 

and is setting within a residential area, the conclusion that it is a dwellinghouse within 

Class C3 sufficient for the balance of probability test applicable to Certificates of 

Lawful Use. On that basis the Council is satisfied that the house is currently a 

dwellinghouse that falls within Use Class C3. 

 

Proposed use 

13. The applicant proposes to use the existing dwellinghouse to provide permanent 

residential accommodation for a child/ren (age range from 5 to 12 years) and up to 

three resident adult carers working either 3 x 24 hours shifts (including sleep in) with 

4 days off or 4 x 24 hour shifts (including sleep in) with 3 days off.  The applicant 

seeks certification that the use is within Class C3, in particular, C3 (b) of that class.  

 

14. The applicant has not provided evidence that the children that will live at the property 

will be receiving “care” as defined by Article 2 of the UCO, and set out above at 

paragraph 11.  For completeness, consideration needs be given to whether or not, in 

the absence of such “care”, the proposed use would in that case fall within Class C3 

(c), i.e. a group of up to six people living together as a single household where no 

care is provided.   

 

15. When the current 1987 UCO was brought into force it was accompanied by an 

Explanatory Note (not part of the Order) setting out the thinking on which the then 

new Class C3 was created:  

 

Class C3 (dwellinghouses) is a new class which comprises use as a dwellinghouse 

by an individual, by people living together as a family or by not more than six 

residents living together as a single household. In the case of people living together 

as a household rather than as a family, the use will continue to be within the class 

notwithstanding that an element of care (as defined in article 2) is provided.  

 

16. Although it is now withdrawn, ODPM Circular 03/2005 outlines the grouping criteria of 

Class C3, in particular the concept of the single household, and provides useful 

context for this case as set out below: 

 



Class C3: Dwelling Houses 
66.  This class groups together use as a dwelling house, whether or not the sole or 

main residence, by single person, any number of persons living together as a 
family, or by no more than 6 persons living together as a single household. 
The key element in the use of a dwelling house for non-family purposes is the 
concept of a single household.  The single household concept will provide 
more certainty over the planning position of small group homes which play a 
major role in the Government’s community care policy which is aimed at 
enabling disabled and mentally disordered people to live as normal lives as 
possible in touch with the community.  

 
67.  In the case of small residential care homes or nursing homes, staff and 

residents will probably not live as a single household and the use will 
therefore fall into the residential institutions, regardless of the size of the 
home. Local planning authorities should include any resident care staff in their 
calculation of the number of people accommodated. 

 
68.  This class not only includes families, or people living together under 

arrangements for provision of care, but also other groups of people, not 
necessarily related to each other, who chose to live on a communal basis as a 
single household. 

 

17. In North Devon District Council v First Secretary of State [2004] [‘Devon’] Mr Justice 

Collins speaking on the relevance of the single household criteria said:  

 

Children cannot run a house. They cannot be expected to deal with all the matters 

that go to running a home. […] children are regarded as needing full time care from 

an adult, someone to run their lives for them and someone to make sure the 

household operates as it should. […] hence the need for the carer, hence the need 

for that addition to make it a household within the meaning of the relevant class. 

 

It seems to me that the concept of living together as a household means that, as I 

have put it, a proper functioning household must exist and, in the context of a case 

such as this, that the children and a carer must reside in the premises. 

 

The question then arises whether the carers who do not live but who provide, not 

necessarily through the same person, a continuous 24-hour care can be regarded as 

living together. In my view, the answer to that is no. Consistent with the approach 

indicated by the Circular [Circular 13/87] what is required is indeed residential care 

with a carer living full-time and looking after those in the premises who otherwise 

would not be able to live as a household. 

 

C3 does require at least one residential carer, together with of course those who are 

being cared for. 

 

18. From the relevant law laid down, a lone child (or children) cannot form a household; 

and a carer would need to be living full-time to form a household with the child and 

be  identified as resident living together.  

 

19. The applicant, citing Devon, submits that, taking into account the facts of the matter, 

asserts that the intention is to create homes for the children who are provided care in 



this property and the carers who will reside in the property alongside the children will 

form a household for those purposes. 

 

20. The submitted information is that the carers would attend on the basis of a ‘rota’, the 

proposed shift pattern would have two carers staying for either 3 days or 4 days 

continuously. All communal spaces would be shared, the adult supervisors/carers 

and child(ren)/young person(s) will eat together and all will sleep at the property. 

 

21. This appears a well-founded approach to providing a domestic setting for the looked-

after child/ren. It would not, however meet the test resident living together as a single 

household identified in the relevant law. The carers would not be truly living at the 

property in a way which would form a single household with the children, therefore 

the proposed use would not fall within any part of Class C3.   

 

22. It is therefore, necessary to consider if the new use would involve a material change. 

 
Whether or not the proposed change of use would be “material”.  

 

 

23. To establish whether there would be a material change of use, a comparison 

between the existing lawful use and the use proposed has to be considered. 

Government advice is that there is no statutory definition of ‘material change of use’; 

however it is linked to the significance of a change and the resulting impact on the 

use of land and buildings. Whether a material change of use has taken place is a 

matter of fact and degree and this will be determined on the individual merits of a 

case. 

 

24. It was early established in Easts Barnet UDC v British Transport Commission (1962) 

that ‘material’ means ‘material for planning purposes’. In particular, it should be noted 

that the applicant is not seeking planning permission for the proposed use, but a 

determination from the Council whether the proposed use can be lawfully carried out.  

The application is therefore a legal determination, it is not based on whether it 

acceptably meets / satisfies the policies of the development plan.   

 
25. The current advice set in PPG is that: 

 

A change of use of land or buildings requires planning permission if it constitutes a 

material change of use.  There is no statutory definition of ‘material change of use’; 

however, it is linked to the significance of a change and the resulting impact on the 

use of land and buildings.  Whether a material change of use has taken place is a 

matter of fact and degree and this will be determined on the individual merits of a 

case. [And] Movement from one primary use to another within the same use class is 

not development, and does not require planning permission.  

 

26. The applicant submits that, in the event that it is not within class C3, the proposed 
change of use would, nevertheless, not be material and cites appeal decisions in 
support of that view.  In Ashford, the Inspector found that, notwithstanding that the 
proposed new use would be a use within C2, it was nevertheless not a material 
change from the existing dwelling house use.  In reading the decision it is noted that 
the Council did not present evidence regarding whether or not a change of use was 
made.  A decision at Swindon was cited as being granted as not a material change of 



use; in that case the number of staff was given as reason for refusal, which is not the 
issue in the present case.  Reference was also made to favourable decisions in 
Leeds and Swindon, although full details were not submitted.   
 

27. Comparison with other cases has the difficulty that facts and circumstances differ. 
Decisions with an opposite decision are readily available. Applications fall to be 
considered on the individual merits of the case. Each case will always be a matter for 
individual determination by fact and degree. In this case, the proposed primary use is 
the provision of residential accommodation for a looked-after child. That primary use 
is not consistent with any part of Class C3.   

 

28. The applicant has submitted that the property is a 3-bedroom residential 
accommodation with 3 car parking spaces and that no operational development 
would be carried out at the property.  This is taken to mean that there would be no 
external alterations and on that basis the property would retain its outward 
dwellinghouse appearance.  There would likely be additional internal measures such 
as fire doors/alarms/lighting and possibly locked doors, which would characterise the 
proposed use as different to that of a dwellinghouse in single household occupation. 

 

29. The applicant submits that the routine comings and goings arising from the domestic 
arrangements - school, shopping, leisure trips, and the like – would likely be 
commensurate with a single household occupation of the dwelling. However, there 
are likely to be additional visits by staff supervisors, social workers, 
clinicians/therapists, educators and possibly parents. In addition where a resident 
child/ren has emotional and/or behavioural difficulties there may be an increased 
need for visits, possibly at short notice. This would naturally generate an increased 
level of activity and disturbance from the coming and going of visitors and vehicles 
attending the premises. The activity is likely to be constant and at a higher level than 
that expected to be generated by the dwellinghouse in single household occupation. 

 

30. Although, as the application explains that there would be substantial endeavour to 
create a domestic setting, the primary purpose would be to provide care for the 
child/ren in, quite rightly, a manner that would have to bear scrutiny by outside 
agencies. It is inevitable that such agencies, and supervisors of the establishment, 
would have to visit in order to fulfil that function. Additionally the looked-after child/ren 
may be transient/short-term/or age-expired residents.  This would set the character of 
occupation apart from that of occupation by a single household. The character of 
occupation would have a focus on the provision residential accommodation.  The 
property would be a place of work in addition to its residential purpose. It would be 
materially different in character and use from the likely use of the dwelling house 
used by a single household. 
 

31. The proposed use would be materially different from that of likely use by a single 
household and for the above reasons the application is recommended for refusal.   

 

Conclusion 

 
32 The information submitted by the applicant shows a well-founded intent to provide an 

organised domestic setting for the looked-after child/ren, however, the proposed use 

would not fall within the same use class (including part C3 (b)) of the Use Classes 

Order 1987 (as amended); and, considered on the facts and degree of the matter the 

proposed new use would be materially different from a dwelling house use within 

class C3 and a Certificate of Lawful Use cannot be issued.   



 

Recommendation 

 

That a Certificate of Lawful Use be refused for the following reasons: 

 

The information provided by the applicant fails to satisfy, on the balance of probabilities, that 

the new use described in the application would be lawful, in particular, the new use would 

not fall within use class C3 (including part C3(b) and C3(c) ); and, it would make a material 

change of use of the application site, thereby comprising development requiring planning 

permission.    

 

 

  



APPENDICES 

 

Appendix 1. 

 

Highway Authority (LCC) 

 

I have viewed the plans and the highway related documents submitted, I have the following 
comments to make. There is no objection to this proposal as there is sufficient parking space 
on the drive required for this proposal. 
 

Altham Parish Council 

 

Whilst we accept that there is no statutory requirement to consult third parties including 

parish councils or neighbours, we are grateful that you have considered it to be reasonable 

for the local planning authority to seek evidence from these sources. 

 

Altham Parish Council have the following objections to the above application number and 

believe that the application should be rejected. 

 

1. There are discrepancies within the application namely. 

(a) The property does not have parking available for 3 vehicles at the front and rear. 

(b) The description of the property being a 3 bedroom house is incorrect, as it has 4 

bedrooms. 

(c) The applicant states to provide permanent residence for a maximum of 1 child 

with up to 3 live-in adult cares, then states that the carer may change from time to 

time to accommodate working patterns with anticipated shift patterns of 3 days on 

and 3 days off, it also states that the mother and child may also reside there 

permanently if the property is used to support mother & child, therefore cannot be 

classed as suitable for C3(b) use  Ambiguous statement to say the least? 

(d) The change of use to be considered from C3(a) used by a single person or 

family, to C3(b) up to six people living together as a single household and 

receiving care, which would indicate that the property would be used for business 

purposes which we believe contravenes the title deeds for the property. 

(e) There are strong grounds to believe that the applicant would not seek 

authorisation by Ofsted for registration purposes, because it is our belief that 28 

Epping Avenue which the same company owns and runs has not been registered 

with Ofsted. 

(f) We find that by granting this Certificate of Lawful Proposed use would be 

disproportionate to the immediate vicinity. 

 

2. We feel that the “no objection on highway grounds” response from Lancashire 

County Council is unacceptable due to the heavy population of vehicles in that area, 

restrictions on the highway in close proximity to the property and the limited parking 

available at the property. 

 

Due to the late arrival of the application for consultation we ask that in the first instance you 

defer the determination date, arrange for a meeting to take place with the Parish Council to 

discuss the matter or refuse the application on the grounds of the objections that you are 

likely to receive. 

 

  



Appendix 2. 

 

As the application falls to be considered solely on law, fact and degree, relevant to land use 

planning it is reasonable that account is taken of comments on those matters. Comments 

relating to matters dealt with by other legislation or otherwise separate from land use 

planning should be disregarded for the purposes of this application.  

 

The representations are summarised below and include: 

 Petition bearing 138 signatures.  

 A circulated letter submitted and signed by 104 people.  

 A Report signed by 8 people.  

 

Petition 

 

The petition refers to an existing children’s home at No28, however, the further points made 

appear to be of a suppositional rather than an observational nature, including significant 

increase in traffic and potentially parking anything up to 8 vehicles; anti-social 

behaviour/crime; increase in emergency vehicles day and night; anywhere between 8-10 

members of staff changing shift at least twice a day; increased noise disturbance; impact on 

amenity; infringement of Human Rights Act, Article 8.   

 

It is acknowledged that these matters are of concern to the residents signing the petition, 

however, for the purposes of the application they should only be regarded as far as the 

matters considered in the report above.   

 

Circular letter 

The letter contains 10 paragraphs and contains observations about a recently opened 

children’s home at No 28 Epping Avenue, together with comments on the present proposal.  

 

The land use planning comments refer to an increase in vehicular movement and parking 

requirements exceeding that of a typical dwelling house on the street and that this leads in 

particular to street parking difficulties, and noise and disturbance. 

 

There is reference to suppositions regarding potential anti-social behaviour, increased crime 

and increased attendance of emergency vehicles which should be disregarded, as should a 

point made about loss of an affordable family home or the proximity of a similar use as they 

are not planning matters or are outside the scope or are comments on that do not fall for 

consideration in this type of application. 

 

Report 

The report makes representations regarding an existing cared-for children’s home at No28, 

which should be disregarded as it does not apply to the application under consideration. 

However, in Section 2, observations are made relating to materiality of changes in use, in 

particular the change in character of occupation. These are itemised as follows: 

 The fact of the requirement for registration with Ofsted. 

 That a property so registered would be required to have responsible staff in 

attendance. 

 That the new use would require and observe a care plan. 

 The level of activity would be higher than a dwelling house in single household 

occupation and constantly set at that level. 



 The looked after child or children are possibly only transient or short period 

occupiers. 

 Likely internal alterations such as fire doors/alarms/lights.  

 

 

 

 

 

 


